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PROSTITUTION AMENDMENT BILL 2007 
Committee 

Resumed from 18 March. The Chairman of Committees (Hon George Cash) in the chair; Hon Sue Ellery 
(Minister for Child Protection) in charge of the bill. 

Progress was reported after proposed section 21B had been agreed to. 

Proposed section 21C: Who may apply for a certificate or renewal — 
The CHAIRMAN: Members, we are dealing with the Prostitution Amendment Bill 2007. We are at clause 20, 
and in particular, proposed section 21C, which deals with who may apply for a certificate or renewal. At the last 
Committee of the Whole House it was agreed that the proposed new sections at clause 21 be called individually. 
If any member wants to speak to them, they may do so. In the meantime, we are on clause 20, proposed section 
21C.  

Proposed section put and passed. 

Proposed section 21D: Application — 
Hon SIMON O’BRIEN: I know the government wants to make progress on this bill, and so does the 
opposition, but there is a lot of detail in the clause we are dealing with, so we will work through it with as much 
dispatch as we can.  

Proposed section 21D covers the application or renewal of a manager’s or operator’s certificate. Proposed 
section 21D(b) states that the application or renewal must — 

(b) be accompanied by any document or information specified in the form for either or both of the 
following — 

(i) verifying the background and reputation of the applicant; 

(ii) relating to a matter referred to in section 21G; 

Proposed section 21G, as a preview for the purposes of debating this section, deals with restrictions on who can 
have a certificate and relates to people who have not reached 18 years of age, have been found guilty of certain 
offences, and a whole range of like matters. Proposed section 21G is not going to be the subject of controversy. 
My query is about proposed section 21D(b)(i), which covers verifying the background and reputation of the 
applicant. What is the government’s intention by referring to the background and reputation of the applicant? 
How does that bear on the assessment of the application?  

Hon SUE ELLERY: It could be a range of information, including their criminal background. For example, we 
have already canvassed in the debate that one of the matters the CEO can take into account when determining 
whether to issue a certificate is advice from the police, for example, on any criminal association. It is not just 
whether a person has a conviction or whether there are any charges pending, but whether there is any police 
intelligence, for example, about associations with criminals that the police might be concerned about. The 
information that we would be seeking from people goes to, in its broadest terms, their suitability to hold a 
certificate. I imagine that the form will be developed in such a way that broad headings are identified and people 
are asked to provide background material under a range of headings. 

Proposed section put and passed. 

Proposed sections 21E and 21F put and passed. 

Proposed section 21G: Restrictions on who can have a certificate — 
Hon DONNA FARAGHER: Given that individual workers will not be required to have a certificate, will any 
checks be undertaken of individual sex workers along the lines of the requirements of what is contained in 
proposed section 21G for those who are required to have a certificate? That is, for example, if they are of good 
character or if they have any offences against them—either drug or other offences? Will there be any checks on 
individual sex workers?  

Hon SUE ELLERY: Not by the certifying authority because the certifying authority certifies only those people 
who will be the owners or the managers. It may well be that individual employers, as with individual employers 
in a range of industries, may have their own human resources policies that they want to put into place. This 
clause concerns people who make application to the CEO for a manager’s or operator’s certificate because they 
are a manager or an operator.  
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Hon DONNA FARAGHER: I suppose I knew the answer to that question. However, I will place on record that 
I find it ludicrous that an individual sex worker will be providing the same service as a sexual service business—
i.e. a brothel—yet the sex worker will not have to be monitored. That person may well not be a fit and proper 
person, have criminal offences and associate with organised crime, but it appears that the government thinks that 
that is okay. I think that is very wrong and I wanted to place that on the record. 

Proposed section put and passed. 

Proposed sections 21H to 21O put and passed. 

Proposed section 21P: Sex worker must be an employee or contractor — 

Hon SIMON O’BRIEN: Proposed section 21G requires that a person acting as a sex worker must have entered 
into a contract of service with the person operating the business, and generally have the status of an employee. In 
view of what we have already heard, is this about the frequent turnover of people employed in brothels or sex 
service businesses? Is this a realistic proposition or is it just a mountain of paperwork that the government is 
going to find it impractical to police? What is the reason for including these provisions?  

Hon SUE ELLERY: The working group considered this issue and reached the view that sex workers ought be 
deemed as employees. The feedback we received from both operators and sex workers was that they wanted the 
choice to be either direct employees or contractors. That is what this component is about. The reason 
employment status is included in a bill like this is that the industry has effectively been outside the law and 
questions have been asked about the status of employees. We wanted a provision in the bill that makes that clear. 
This gives people a choice as to whether they are an employee or a contractor. The provision is set out clearly.  

Hon SIMON O’BRIEN: Is it the case that sex workers can be employees or contractors, or is it the case that 
regardless of what they are, they have to be treated as employees with all the attached employment obligations 
that that creates for the owner of a premises—for example, workers’ compensation and superannuation? Will sex 
workers have the opportunity, if both they and the business prefer, to have a contractual arrangement whereby 
the premises and other related services are provided, they pay a fee for that service and then they go in and 
basically work on an owner-operator basis?  

Hon SUE ELLERY: It is either/or; that is, sex workers working in sexual service businesses will be either 
employees or contractors. It will depend on the employment relationships that they enter into. Both parties will 
have a choice when they enter into an arrangement. It is not the case that being a contractor means that a person 
can effectively enter into a room-hire arrangement, which is what happens now. It is quite an artificial device, 
because those people do not control their own working arrangements. It is created and described that way as if 
somehow they are running their own business. Under this bill they will be, because of the nature of the work 
they provide, whether they are a contractor or an employee, covered by workers’ compensation. However, there 
may be other employment arrangements, as there is in the wider community, in which there are distinctions 
between entitlements for contractors and direct employees. The provisions that apply in other industries will 
apply to this industry.  

Hon RAY HALLIGAN: Is it possible for an owner or a manager to also be a sex worker who works as an 
employee or contractor?  

Hon SUE ELLERY: People who are owners, and who need to apply for a certificate and who also offer services 
in their own organisations, can be sex workers. That could be the case.  

Hon HELEN MORTON: It is really important to make the different liabilities of brothel owners absolutely 
clear. I understand their liabilities and responsibilities to an employee. The minister mentioned workers’ 
compensation. Will the minister be clear about what responsibilities and liabilities a brothel owner has to a 
contractor? Is workers’ compensation the only employment-type arrangement that must be considered, or are 
there others?  

Hon SUE ELLERY: Occupational health and safety requirements apply to all people on a work site, whether 
they are contractors or employees. That provision applies in any industry. The health requirements within this 
bill apply to all people whether they are contractors or employees. When I answered a question earlier about 
distinctions between employees and contractors, I was referring to awards of employment or industrial 
instruments that apply to direct employees, but that do not apply to contractors. That provision applies in all 
industries. In that sense there is nothing unique about the difference between a contractor and an employee in 
this industry.  

Hon HELEN MORTON: In terms of workers’ compensation —  

Hon Sue Ellery: I have talked about that already. 
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Hon HELEN MORTON: — there is a requirement for brothel owners to take out insurance.  

Hon Sue Ellery: Workers’ compensation applies to both.  

Hon HELEN MORTON: Is the minister aware that brothel owners are having great difficulty taking out 
workers’ compensation insurance with insurance companies? One well known Perth brothel has approached 
three insurance companies but they cannot get workers’ compensation insurance for anything less than a vastly 
unreasonable figure. Is the minister aware of that and will she consider any other options?  

Hon SUE ELLERY: I am aware of that. To the extent that the legislation has not passed through Parliament, 
there is a degree of uncertainty. I am not surprised that the insurance industry is not sure which way to handle 
this issue. One of the things that the government agreed to as part of the package—I have referred to it a number 
of times—is the development of a code of practice between WorkSafe, public health officers and industry 
stakeholders. That will provide much greater certainty, because all parties will have a say in how it is developed. 
That will provide the industry with a much greater degree of certainty about the way that business should be 
conducted. That is the kind of information that will assist the insurance industry to be fully informed about what 
is at stake from its point of view as a body of insurers.  

Hon RAY HALLIGAN: In response to my question the minister said that an owner could also be a sex worker. 
As I see it, the difficulty with that as it relates to workers’ compensation is that owners would have to contract to 
themselves; they cannot work under a contract and would have to be an employee of themselves. Under normal 
circumstances, such people are not covered by workers’ compensation because they are no longer an employee 
and are working for themselves. There are other forms of cover, if I can put it that way, that they would need to 
obtain. Does the minister see any problems with the operation of this provision in that circumstance?  

Hon SUE ELLERY: No. The circumstance that the member described applies in a range of other industries as 
well. I do not see any difference between the sorts of arrangements that would be entered into in other industries 
and the ones entered into here.  

Hon HELEN MORTON: I think the minister said that she understood that in the current situation, a client pays 
for the hire of a room — 

Hon Sue Ellery: No, it’s not the client. 

Hon HELEN MORTON: I will just finish what I am saying. The client does pay a room hire fee directly to the 
brothel owner and the sex worker pays a lounge fee to be in the lounge area where the clients come in and make 
a choice about which particular sex worker they want to engage with. The arrangement between the customer 
and the brothel owner is for the room hire and the arrangement between the sex worker and the brothel owner is 
for the lounge fee. Is the minister saying that that can continue as long as the sex worker is an independent 
contractor and has an Australian business number and all the things that go with that?  

Hon SUE ELLERY: The scenario that the member established is one that works in the industry. There are 
variations of that where the sex worker, in quite an artificial sense, enters into a room hire arrangement with the 
brothel owner. In any event, the intention and effect of this section of the legislation is that neither of those 
arrangements will be able to continue. If the sex worker is engaged as a contractor with the brothel owner-
operator, clients make the financial arrangement between themselves and the brothel owner. The brothel owner’s 
relationship is a contractual one with the sex worker. What I think is quite an artificial device of lounge fee rates 
and room hire by sex workers, for example, would not apply in these circumstances.  

Hon HELEN MORTON: I ask the minister to clarify that further. Is the minister saying that these arrangements 
will not allow any fee to be paid directly from the client to the sex worker in a brothel? 

Hon SUE ELLERY: The person who takes the money is not prescribed in the legislation. I cannot say that the 
sex worker may not be handling money, but the payment for the service goes to the brothel. The legislation does 
not detail whether the individual sex worker collects the money and hands it on, but the intention is that the 
financial arrangement be between the client and the brothel. 

Proposed section put and passed. 

Proposed sections 21Q and 21R put and passed.  

Proposed section 21S: Obligations of operators and managers — 
Hon HELEN MORTON: I am particularly interested in trying to find a mechanism by which sex workers who 
want to get out of the industry can be assisted in doing so. My preference is to make it possible for sex workers 
to get out of the industry in a hurry or in an emergency if they need to or to be involved in some long-term 
strategies. Some of the owners of brothels have indicated to me that in some cases, people need a variety of 
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assistance. For example, sometimes sex workers are very young and they have not commenced any further 
education. The sex workers need to look at this as a business that they are likely to come into for five to 10 years 
and then move out. They are making substantial amounts of money in that time but it will not last. They need 
some form of strategy and some assistance to start them on the path of exiting almost from the day they start. 
This is no different to what one would do in discharge planning for a patient in a hospital or a patient with a 
long-term chronic illness of some sort. The discharge planning and exit or discharge strategies would start from 
the day these people front up. I also understand that it is most likely that some of these exit strategies will be 
undertaken if the government is prepared to fund them through the independent organisation Magenta — 

Hon Sue Ellery: They already do it. 

Hon HELEN MORTON: The minister might be able to describe that then. My amendment seeks to require that 
exit strategies be in place and that they commence from the day a person gets into the sex industry. I move — 

Page 26, after line 14 — To insert —  

(g) take all reasonable steps to provide emergency and regular strategies by which sex 
workers can exit the sex worker industry; and 

(h) ensure that a sex worker is made aware of these strategies prior to commencing as a 
sex worker. 

Hon SUE ELLERY: The government will oppose the amendment. As I indicated to the member by way of 
interjection when she suggested that perhaps this is a function best carried out by one of the outreach services, it 
already is. I wish to make two points. Firstly, proposed section 21S is actually about the obligations of operators 
and managers with respect to specific public health matters. I do not think this is the place where the issues that 
the honourable member seeks to address best fit within the legislation. Secondly, part of the contractual 
arrangements between the Department of Health and Magenta, the outreach service funded by government to 
work with sex workers, is that they provide support and advice to sex workers seeking alternative work. That is 
measured. That is something that they need to report on and demonstrate that they are achieving. There is a 
difference between that and what the honourable member is seeking to do. This proposed section places 
obligations on the owners and operators of brothels.  

The honourable member sought to make a connection between discharge planning in hospitals and exit strategies 
for sex workers. That is part of the reason that the government will oppose this amendment. We are talking about 
obligations with respect to owners and operators who are running a business; the department is running a welfare 
organisation such as a hospital. It is appropriate that outreach services carry out that kind of work. It has been 
part of their contract from the beginning and it is part of their contract now. They are doing it now and it is the 
government’s intention that that continue for three reasons: firstly, this would not be the place to put that 
amendment in any event; secondly, it is not appropriate that the owners and operators be responsible for doing 
that; and, thirdly, it is redundant because there is already a contractual agreement between the government and 
the outreach service.  

Hon HELEN MORTON: I am happy to change the words of my amendment; however, I will pursue what the 
minister said. I am reliably informed that some owners have refused Magenta entry to brothels for these 
purposes. The brothel owners and managers must be required to inform their sex workers that these services are 
available. I understand that the services provided by Magenta include access to financial planning and assistance 
with matters relating to taxation, Centrelink, TAFE and education. It is inappropriate for a brothel owner to have 
the right to refuse Magenta entry to the brothel for access to sex workers or for sex workers to access the service 
at their place of work.  

Hon SUE ELLERY: From time to time it is the case that some brothel owners have made access for Magenta 
difficult. It is not consistent or across the board and it does not happen all the time. My background before I 
entered Parliament was as a union official. I was the official who represented a number of sex workers in Perth 
and I worked closely with Magenta’s predecessor. From my experience, and I am certainly being advised by my 
advisers, when there are access difficulties, Magenta meets with those sex workers outside the brothel at 
Magenta’s property or wherever it is necessary to meet with them. It is not the case that sex workers are not 
aware of Magenta and the services that it provides. It is certainly the case that sex workers are able to access that 
service and that the outreach service is able to access the sex workers inside or outside the brothel.  

It is also the case, as I referred to previously, that WorkSafe, the Department of Health and industry stakeholders 
are working on a code of practice on how a range of matters related to occupational health and safety and public 
health matters will be managed. Addressing issues such as access should properly occur within that code of 
practice, which is something that the whole industry and the stakeholders will sign off on.  



Extract from Hansard 
[COUNCIL - Wednesday, 19 March 2008] 

 p1161b-1172a 
Chairman; Hon Helen Morton; Hon Sue Ellery; Hon Bruce Donaldson; Hon Donna Faragher; Hon Robyn 

McSweeney 

 [5] 

Amendment put and negatived. 

Proposed section put and passed. 

Proposed sections 21S and 21T put and passed.  

Proposed section 21U: Prophylactic sheath to be provided for use —  
Hon HELEN MORTON: I would like the minister to indicate what is included in the range of prophylactic 
sheath devices.  

Hon Sue Ellery: You do not know?  

Hon HELEN MORTON: I think I do, but I want to make sure that I do and I also want to make sure that the 
minister does.  

Hon SUE ELLERY: Charming! I was trying to work out at which point I would be asked to say rude words or 
talk about something that might make people feel uncomfortable. I did not think it would be on this proposed 
section. Depending on the activity that is carried out, a range of sheaths are available. They include what people 
know as condoms, dental dams and finger cots.  

Hon HELEN MORTON: Is the device called the sponge also a requirement?  

Hon SUE ELLERY: No, it is not, because it is not a protective sheath. It would not be adequate.  

Proposed section put and passed.  

Proposed section 21V: Entry by police officer for certain purposes —  
Hon HELEN MORTON: I guess I am really interested in the minister indicating whether additional police 
officers will be appointed to monitor this legislation when it is in place. In the second reading debate I asked 
what additional policing and resources will be made available to police this legislation. I still have an interest in 
whether the use of a prophylactic sheath will be monitored. Perhaps police officers will monitor that. I am very 
interested in knowing whether extra police officers and resources will be provided to monitor this legislation.  

Hon SUE ELLERY: By way of background for the member, the working party included a senior member of 
Western Australia Police. As we needed additional information, we got it from other police officers. At one point 
the commissioner had discussions with the working party. The police were very much a part of putting the 
working party’s report together. I think the police would be horrified if I were to suggest to them that part of 
their role would be to check on the use, or otherwise, of condoms. 

Hon Robyn McSweeney: That is for the minister to do.  

Hon SUE ELLERY: I give the member the tip that this one will not.  

The issue of the use of prophylactic sheaths is a health issue. Matters related to occupational health and safety 
will be dealt with by the occupational health and safety agency and matters related to public health will be dealt 
with by the Department of Health. The two are working together to develop a code of practice, among other 
things. Any question about additional officers or resources to police is not a decision for the minister with 
responsibility for this bill; it is a decision for the Commissioner of Police. The member needs to be clear about 
the role of agencies. The role of the different agencies is set out at the back of the working party report. The 
occupational health and safety agency, WorkSafe, and the health department will have a role in matters related to 
public health. The police will have the same powers in this area as they have if they have reason to believe that 
any law is being broken. Under this legislation they will have the right to enter premises for the purposes of 
checking the certificate and that the person who is the owner or manager is the person who holds the certificate.  

Proposed section put and passed.  

Proposed section 21W put and passed.  

Proposed section 21X: Approvals for existing well managed places —  
Hon SIMON O’BRIEN: I want to address proposed division 8, which includes proposed sections 21X and 21Y. 
As they deal with related matters, it is probably convenient to deal with them together. These proposed sections 
relate to planning and development controls for premises. Can the minister describe where the responsibility for 
planning approvals for premises resides? Will the state government take responsibility or will it be placed 
squarely on the shoulders of local government. 

Hon SUE ELLERY: Proposed section 21X is the transitional provision for existing brothels. Is the member 
asking where the responsibility lies there?  

Hon Simon O’Brien: It is in the context of division 8. 
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Hon SUE ELLERY: Okay.  

The CHAIRMAN: The member indicated that his discussion would range over proposed sections 21X and 21Y, 
unless the minister wants to deal with them separately.  

Hon SUE ELLERY: No; that is fine.  

Let us say an application is made for a greenfield operation for a new brothel. The proponents would make 
application to local government, which would make planning decisions as it would about any other business. The 
role of the state government will be through the WA Planning Commission to develop a policy bulletin on sexual 
services to set out the kinds of things that will provide a model guide for the matters that should be taken into 
account when local government is making that decision.  

Hon SIMON O’BRIEN: Anyone can see that that has the potential to cause some local bushfires, but we shall 
see in due course. With regard to proposed section 21X, which is immediately before us, what about existing 
premises that are operating unlawfully and, in some cases, not with the “approval” of the relevant local 
government? The local government will not have a say about whether that establishment continues, even though 
it might not meet the requirements of the local government’s town planning scheme? 

Hon SUE ELLERY: We are talking about the transitional measures. Some 30 brothels are already operating in 
Western Australia, most of which are in metropolitan Perth, and most of them conduct themselves well. We are 
talking about transitional arrangements for existing businesses, so the approach that is reflected in this proposed 
section is that operators of existing businesses will apply to the Department of Racing, Gaming and Liquor for 
approval to continue operating. That department will grant such approval unless it considers that the premises are 
not being managed appropriately. The information they are required to test that against includes information 
from local government about whether the premises have been subject to formal complaints from residents or 
occupiers in the area; whether the operation causes a disturbance in the neighbourhood because of its size, the 
number of people coming and going, hours of operation, noise, vehicles and parking; and whether the premises 
interfere with the amenity of the neighbourhood that the premises are in. It is not accurate to say that local 
government will not get a say. However, for those transitional existing businesses, a decision will be made by the 
department, which will be required to seek advice from local government as well as others.  

Hon SIMON O’BRIEN: I think it would be easier to get a licence for an established operation than for a new 
business on what the minister called a greenfields site for which council approval would be required. In trying to 
guess what might happen, that is the feeling I get from what I know about these matters.  

Hon Sue Ellery: It will depend on how well the operators run their business. If they have a history of complaints 
from local people, for example, it will not be easy for them.  

Hon SIMON O’BRIEN: Does the minister think any of those 30 might have that problem? 

Hon Sue Ellery: There might be some. 

Hon SIMON O’BRIEN: There might be? A new franchise, I suppose it could be called, named Bikini Girls has 
arrived in town. Has the minister heard of it? 

Hon Sue Ellery: I’ve seen the one across the road from your office. 

Hon SIMON O’BRIEN: Indeed. Mr Chairman, as you know, the minister is one of my favourite constituents. 

Hon Sue Ellery: And you’re one of mine. 

Hon SIMON O’BRIEN: Oh, gosh! 

Hon Kim Chance: Stop it, both of you! 

Hon SIMON O’BRIEN: I hope the minister was not distressed by that; however, she is right. There is one of 
them just across the road from my office, and it has caused some raised eyebrows. It is also blinking 
inconvenient, because my wife’s dressmaker is one or two doors up on the other side, and I am occasionally sent 
to the dressmaker’s, as in, “Can you just go and see Helen at the dressmaker’s and pick up that thing? It is all 
ready to go.” What can I do except say yes? Then two things happen. Firstly, as I take delivery of the said altered 
garment, I am also hit with the bill, but that has nothing to do with this bill. However, the other thing that often 
happens is that people who are going up and down the road and who know me notice me walking in the direction 
of the Bikini Girls’ place, which is not my destination. Jokes aside, it has raised eyebrows among the local 
community about what this place is and what it is for. I understand that it is a franchise and there is a number of 
them. Is it an interstate operation that has started to set up business, because two, three or four places that are all 
badged the same do not open up almost simultaneously? 

Hon Kate Doust: There are many more than that. 
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Hon SIMON O’BRIEN: Are there more than that? I do not know. However, I have heard that several of these 
premises have opened up in Perth, and they are all badged the same, so presumably they are all part and parcel of 
the same outfit. I am just wondering: what do we know about them? Are they from out of state? 

Hon SUE ELLERY: No, they are not brothels. They are, though, I think, quite unsavoury. 

Hon Simon O’Brien: What are they then? 

Hon SUE ELLERY: They say they offer massages. They have been subject to action by the Department for 
Child Protection and the Department of Consumer and Employment Protection. I will make sure that I provide 
the member with a briefing note on this tomorrow. I think the circumstances were that one of these franchise 
businesses employed a 16-year-old to provide massages. As I understand the circumstances, her parents knew 
what she was doing. Nevertheless, the Department for Child Protection took the view that that was inappropriate. 
I know a little about this, not just because I am Minister for Child Protection and so my agency was involved in 
the prosecution against that particular franchise owner, but also because when I was out for my morning walk I 
happened to step on a leaflet on the footpath in my street that stated that this business was looking for people 
who wanted to buy into the franchise. As a good citizen, I bent down to pick up the piece of paper and was 
horrified to find that this was being advertised in my street and that these leaflets were being put in the 
letterboxes of people in my street. 

Hon SIMON O’BRIEN: What was the leaflet advertising? 

Hon SUE ELLERY: It was offering people the opportunity to enter into the franchise arrangement; that is, to 
set up a bikini massage place in suburb X, Y or Z. I know a bit about these places, and they have been subject to 
action by government. They are not brothels; they would not be covered by this legislation. However, we have a 
watching brief on their activity. 

Hon SIMON O’BRIEN: What is the difference? Does a massage parlour not offer commercial sexual services 
under the definition that we are dealing with in this legislation? I say that I am serious about this, for anyone who 
reads the record and cannot therefore appreciate the spontaneity of the conversation. I would have thought that a 
massage parlour was a sort of euphemism for one type of what would now be called a sexual services business.  

Hon SUE ELLERY: I understand that they offer massages and that the services do not go beyond that. I have 
said that we have already taken action against Bikini Girls Massage on one matter and we have a watching brief 
on it. It is a new, emerging and, I think, thoroughly unpleasant business. We certainly are watching what it is 
doing. 

Hon SIMON O’BRIEN: The minister has provided the answer, to the extent that she can, to the question I was 
asking. Is it because this legislation is in the pipeline that an influx of potential operators want to establish these 
types of premises in Western Australia so that they can take advantage of getting a licence more easily by being 
established operators in the field? I have forgotten how long Bikini Girls Massage has been around, but it is 
probably at least some months or even a year or so. Maybe we are seeing an influx of other similar types of 
service operators that are expecting the legalisation of this area of activity. 

Hon SUE ELLERY: I do not accept the term “legalisation”; it is decriminalisation. That is why we were clear 
about putting in the legislation a provision that existing premises had to be in operation before 12 September 
2006. To the best of my knowledge, the organisation the member is talking about was not operating at that time. 

Hon SIMON O’BRIEN: Fair enough. The minister has reminded me that a date is provided for in the proposed 
section. I have probably asked all the questions I wanted to ask about proposed section 21X. However, before I 
resume my seat, I remind the Committee of the Whole and the government, through the minister at the table, that 
I, and probably most members, have received correspondence from local governments that are concerned about 
where this legislation might be going. In the working party report, the minister advised that she had consulted 
with a range of councils in which there are established brothels already, including Kalgoorlie, Victoria Park and 
several others. The opposition has received correspondence from other councils that are not looking forward to 
dealing with these applications, which will come under proposed section 21Y. I put those concerns on the record 
but because the government is determined to press ahead with this legislation they will probably fall on deaf 
ears. 

Hon BRUCE DONALDSON: I am sure that the minister knows who the franchisees of Bikini Girls Massage 
are and the name of the group that established it. The minister said that the government had prosecuted them. 
Does the minister know who the owners are? 

Hon Sue Ellery: I do not know off the top of my head but I am happy to provide that information. 

Hon BRUCE DONALDSON: Does the minister know whether it is a group from the eastern states? 



Extract from Hansard 
[COUNCIL - Wednesday, 19 March 2008] 

 p1161b-1172a 
Chairman; Hon Helen Morton; Hon Sue Ellery; Hon Bruce Donaldson; Hon Donna Faragher; Hon Robyn 

McSweeney 

 [8] 

Hon Sue Ellery: The agency would know that. 

Hon BRUCE DONALDSON: That is what I wanted to know. 

Hon HELEN MORTON: Will the minister clarify a matter that I have heard different views about? Some 
people have said that if an application for a new place meets the requirements because it does not make a 
nuisance to ordinary members in the public — 

The CHAIRMAN: The member is dealing with proposed section 21Y. We are intermingling the proposed 
sections at the moment. Let us deal first with proposed section 21X because I think we have finished with the 
grandfather clause. 

Proposed section put and passed. 

Proposed section 21Y: Other places — 
Hon HELEN MORTON: I want to be absolutely clear that there is no power whatsoever for a local government 
authority to refuse a brothel development application on the basis of anything other than proposed subsection 
21Y(1)(a) and (b); that is, only in circumstances in which it will cause a nuisance to ordinary members of the 
public using the area in which the land is situated, or in which it is incompatible with the existing character and 
use of the area. I understand that to mean that a council will not have the right to refuse an application other than 
under those circumstances. 

Hon SUE ELLERY: Any local government authority will need to make its decision based on planning 
principles. We will ensure that the Western Australian Planning Commission provides a document setting out 
specific policy framework guidelines for sexual services planning principles. A local government will have to 
abide by those planning principles. If it follows the planning principles and reaches the conclusion that under the 
planning principles it would not be appropriate for it to approve the application, it will not approve it. 

Hon HELEN MORTON: The other side of that is that if the planning principles are met, even though the local 
government authority may not want to approve the development for other reasons, it will not have the right to 
refuse it. 

Hon SUE ELLERY: The local government authority must make its decision based on the planning principles. If 
it cannot find a reason within the planning principles—which will be quite broad because it will have to take into 
account the range of things we have already touched on— not to approve the application, it must allow the 
application. If it goes through the planning principles and cannot find an area that the application has failed to 
address, it has no grounds for rejection of the application. It must follow the planning principles. 

Hon BRUCE DONALDSON: The local government will also have to look at its own town planning scheme. 

Hon Sue Ellery: That is right. 

Hon DONNA FARAGHER: We are talking about sexual service businesses, and we have essentially been 
talking about brothels. Will individual sex workers be required to seek approval from local government to set up 
a business? It may be that their residence is already set up as a business. What is the situation for individual sex 
workers? 

Hon SUE ELLERY: They will need to follow the same processes as any other business. If, for example, they 
are operating from residential premises, they will need to follow the same principles that apply to other 
businesses and make an application to local government to operate their business from home. If they plan to 
operate their business from anywhere else, they will need to apply to local government in the same way as any 
other business. 

Hon DONNA FARAGHER: What if they had been operating before 12 September 2006? 

Hon SUE ELLERY: It does not apply to small owner-operator businesses. Proposed section 21X applies to the 
sexual service businesses that we know as brothels, not to small owner-operator businesses that were in 
operation immediately before 12 September 2006. That falls under the transitional provisions for existing 
services. For anyone operating a business—in this case a sexual service business—whether as a single operator, 
as two operators, or as a brothel, the same local government planning provisions will apply to them as apply to 
any other business; that is, they will need to seek approval. 

Hon ROBYN McSWEENEY: Proposed section 21Y(b) states — 

in exercising its discretion, also have regard to whether the business — 

(i) is likely to cause a nuisance to ordinary members of the public using the area in which 
the land is situated;  
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If I were on a council and I did not want a brothel or a single sex worker or a sexual services business in my 
area, I would keep saying that it is a nuisance; and if all the councillors kept saying that it is a nuisance and kept 
voting together, no-one would be able to do anything about it. A council should have the right to say that it does 
not want that type of business no matter where it may be located. If a council keeps saying that the business is a 
nuisance or is incompatible with the existing character or use of the area in which the land is situated, there is no 
way it will give planning approval for that business. I have been on a council. I know that a council has the right 
to vote on an issue. I suggest that most councillors would expect that such a business would be a nuisance to 
their community. I therefore think that these words in the bill will make it very safe for local governments, 
because they can just keep saying it is a nuisance.  
Hon SUE ELLERY: I am not sure whether the member is asking me a question or making a statement. 

Proposed section put and passed.  
Proposed sections 21Z and 21ZA put and passed. 

Proposed section 21ZB: Incriminating information, questions or documents — 
Hon SIMON O’BRIEN: This proposed section states in part —  

An individual is not excused from complying with a requirement under section 21M on the ground that 
the answer to a question or the production of a document or other thing might incriminate the individual 
or render the individual liable to a penalty, . . .  

However, it goes on to provide—as is the case in similar provisions in other laws—that if an answer is given to 
comply with that requirement, or a document or other thing is produced to comply with that requirement, that 
material in itself is not admissible in any civil or criminal proceedings against the individual, except in the very 
limited circumstances that are described. The government has obviously contemplated this matter. Why is it 
necessary to compel people to provide information that may incriminate them in a particular way?  
Hon SUE ELLERY: We want to ensure that people who are involved in organised crime, or people who are not 
suitable to hold certificates to own or manage a sexual services business, are not given the opportunity to do so. 
We wanted the strongest possible powers to compel people to provide all the information that the CEO will need 
to assess the application for a certificate. In addition, of course, to providing that information to the CEO, that 
information is shared with the police, and the police can provide additional advice to the CEO on any 
intelligence they might hold about whether the person meets the test of being a suitable person to hold a 
certificate. 

Hon SIMON O’BRIEN: This element of compulsion is provided in respect of powers exercised by the chief 
executive officer under proposed section 21M, which we have already dealt with. That relates to a determination 
by the chief executive officer or his delegate of whether a certificate should be suspended or revoked. With that 
in mind, it can be seen that an individual could be asked some potentially compromising questions. However, the 
opposition has the view that such powers would be necessary, for the reasons given by the minister, in order to 
make proposed section 21M work. Therefore, although the Parliament does not pass such provisions lightly, in 
this case we agree with it and support this provision. 

Proposed section put and passed. 

Proposed sections 21ZC and 21ZD put and passed. 

Clause 21 put and passed. 

Clause 22: Section 54 replaced — 
Hon SIMON O’BRIEN: The proposal in this clause is that the existing section 54 be replaced, so we must look 
at what the existing section 54 says. It reads — 

In proceedings for an offence under sections 9 and 21(b) an averment by the prosecution that a person is 
or was carrying on a business involving the provision of prostitution is to be taken to have been proved 
unless the contrary is proved. 

That is quite an extraordinary provision in itself. The existing section 9 relates to a person publishing or causing 
to be published a statement intended or likely to induce a person to seek employment as a sex worker. In general 
terms, that provision remains. Section 21(b) relates to allowing a child to be at a place involving prostitution—
what would formerly have been called a brothel; that is, a business involving more than one prostitute in which 
the provision of prostitution is being carried on. That provision is being replaced with another, but for the 
purposes of this exercise, that is what is meant by the existing section to be repealed. On those occasions, an 
averment is acceptable under the law as it currently stands. The proposal now is that the power of averment be 
available to the prosecution in proceedings for an offence under this act in relation to a few different things. In 
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fact, there are seven different criteria, in paragraphs (a) to (g) of proposed section 54. I am not sure that there is a 
direct relationship between the offences to be prosecuted under the existing section 54 and the proposed new 
section 54, because it can cover a very wide variety of offences in considering any of the seven elements. I am 
not sure how many different offences in each or any of these seven elements could be applied to the amended 
act. The minister may be able to tell us something about that in a moment. However, if we consider the elements 
one at a time, proposed new section 54 states — 

In proceedings for an offence under this Act an averment by the prosecution that — 

(a) a person is or was a child . . .  

is to be taken to have been proved unless the contrary is proved. 

Is that a reasonable subject for averment? I tend to think it might be. How does one prove that a person is or was 
a child? I am sure there are ways to do it, and it would not be completely onerous. However, it would be a 
darned sight easier for someone to disprove it. That person would simply present some proof of age and identity 
to show that the person was not a child. That is, therefore, not in itself an onerous level of proof, and given the 
difficulty of the prosecution producing evidence to the contrary, it is not unreasonable, as there would be other 
elements, of course, in an offence. It is not an offence just to be a child; it is all the other circumstances and 
elements that are concerned with various offences in this amended act. 
However, paragraph (b) concerns me, and I raised this matter in my contribution to the second reading debate. 
How on earth does someone disprove an averment that the person is or was a sex worker? If there were 
proceedings against me—this is purely hypothetical—and one of the elements involved me being at the material 
time a sex worker, how on earth would I prove something to the contrary? Do I show my receipt from the 
dressmaker’s up the road and say, “Here’s the evidence that that was what I was doing in that locality”; or is it 
just taken to be proved that I was in fact moonlighting at Bikini Girls? I do not know. Until the government can 
give us some good reasons why we need this clause, frankly, I am inclined to oppose it. I wonder whether 
members on the crossbenches might also be inclined to oppose this clause. I would appreciate the minister’s 
feedback. The opposition has an open mind on it at this stage. 
Hon SUE ELLERY: There is a wide range of criteria in the onus of proof, and the onus to disprove is on the 
person. The evidence that might be taken to disprove that the member was a sex worker would be the evidence 
that he gave himself on oath as to what he may or may not have been doing. The reason we think we need this 
range of criteria is that this industry has found ways of arranging its business. We had a conversation about this 
earlier when we spoke about contractors versus employees. The industry has found ways to arrange its business 
and sometimes, in my experience, to artificially construct arrangements; therefore, we think we need to take this 
step. The member is quite right; it is not the normal step that we take. However, I think we need to take 
additional and what might be described as extraordinary steps because the industry has a history of making 
arrangements, and sometimes artificially arranging things, to get around what it sees as obstacles to it conducting 
its business. It is not something that the chamber is asked to do on a regular basis, but we need to err on the side 
of caution. We need to take steps to ensure that in the prosecution of any offences that might be committed, it is 
balanced in this way. 

Hon SIMON O’BRIEN: The term “averment” is probably defined in some legal dictionaries and, I am sure, in 
some standard reference books or dictionaries, none of which I have immediately to hand. At such times I find it 
is always useful to have a copy of The Australian Concise Oxford Dictionary with me and, fortunately, I do! In 
this dictionary, “averment” is a noun and is defined as a positive statement; an affirmation, especially, in law, 
one with an offer of proof—which does not really help us a helluva lot. Perhaps this common understanding 
might. I always thought that an averment was a solemn declaration made without proof being produced to the 
court, but which would nonetheless be available if required. In other words, in the evidentiary context in a court, 
it is an excusing of the prosecution to offer proof of a particular element because the court basically recognises 
and understands that the proof is there and could be produced but that there is very good reason for not requiring 
it to be produced; that is, it would be particularly onerous to do so. If a government officer is prepared to make 
the solemn declaration in a prosecution of what are generally very minor matters, that could be accepted by the 
court. If we cannot trust a bloke from the government, who can we trust? That provision is used quite often and 
has been used for a very long time. I have seen 100-year-old examples of it being used. One example might be 
an offence whereby someone did not pay a tax that was payable. This is a hypothetical offence. If avoiding 
paying a tax that was payable was an offence that a court was considering, the elements of that offence would be, 
firstly, that a payment of tax was required in whatever situation existed; secondly, that the person charged had an 
onus cast upon him to pay that tax; and, thirdly, that the person charged did not pay the tax. In the hypothetical 
case that we are discussing, that third element might be the one that would be the subject of an averment. The 
prosecution would still have to prove that the person charged had an onus upon him to pay a tax. It would have 
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to prove that that tax was payable in whatever situation was presented to the court. However, the prosecution 
could just aver, if the law was constructed that way, that the person charged did not pay the tax. At face value, 
that seems a bit funny, but of course the reason for it soon becomes obvious: how would the prosecution prove 
that the person in court did not pay this tax? I guess the only way it could do it would be to bring in every receipt 
that had come to the government in the past 12 months—millions of them—and have the court go through them 
one by one to show that none of them was the requisite receipt for the person who had been charged. It is quite 
reasonable, then, that the prosecution can aver that, because from the defendant’s point of view it is a very easy 
averment to rebut, if he can. He would simply say, “Yes, I did pay the tax, and here is my receipt or chequebook 
butt”, or provide some other easily obtainable evidence.  

That is not what is being talked about here. It could easily be proved that someone was or was not a child by 
producing a birth certificate. However, I do not know how it could be proved that a person was or was not a sex 
worker. Sorry, I do not know how a person accused of being a sex worker—or not—proves the opposite. It may 
be possible to do it. Witnesses could say, “Yes, I know this person. I have seen them operating in that capacity.” 
Surely the onus should be on the prosecution to prove those sorts of things. Has the government got any advice 
to offer on that? From what I have read, this is an unfair clause and it is just too convenient for a prosecution, 
and I am not inclined to support it at this stage. 

Hon SUE ELLERY: The honourable member may not support the clause, but for the reasons that I outlined 
before, I say that we are dealing with an industry that has form for making arrangements and arranging its 
business in such a way—sometimes artificially—to get around what it sees as being obstacles to it being able to 
conduct its business. For those reasons, the government thinks it is reasonable to err on the side that we have by 
putting these provisions in place. It might just be that the government and the opposition will have to agree to 
disagree on this issue, but that is the reason for that provision being in the bill. 

Hon SIMON O’BRIEN: Thanks, minister. The minister is right; we might have to agree to disagree. That is 
fine, if it has to be left at that. However, I have not heard any argument yet that convinces me. For example, 
proposed section 54(f) states — 

(f) a sexual service business is or was being carried on at or from a particular place; 
If the allegation about which an averment is being made is that the premises at 15 Main Street were being 
operated as a sexual service business on 23 August last year, and the conviction depends on the defendant being 
able to disprove that, I think that is a pretty parlous and unfair state for any accused to be in. It is up to the 
prosecution to produce evidence that the place was being used as a sexual services business. I do not think that 
that is too onerous. I cannot imagine the type of prosecuting that would be taking place if a prosecuting authority 
had not early on in the piece established by observation, by visiting the establishment or by the gathering of 
documents under proposed section 21ZB that a sexual service businesses was operating on the premises. With 
that in mind, I say this: the opposition will oppose clause 22, which seeks to repeal section 54 of the act and 
replace it with the proposed section that I have criticised. If clause 22 is defeated, section 54 of the act will 
remain and will not be repealed, replaced or amended. No argument has convinced me that we should go down 
another path. The opposition will oppose this clause. That leaves the question in the hands of those on the 
crossbenches. 

Question put and a division taken with the following result — 
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Ayes (12) 

Hon Kim Chance Hon Adele Farina Hon Sheila Mills Hon Ken Travers 
Hon Kate Doust Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon Paul Llewellyn Hon Sally Talbot Hon Matt Benson-Lidholm (Teller) 

Noes (12) 

Hon George Cash Hon Brian Ellis Hon Ray Halligan Hon Helen Morton 
Hon Peter Collier Hon Donna Faragher Hon Barry House Hon Simon O’Brien 
Hon Wendy Duncan Hon Nigel Hallett Hon Robyn McSweeney Hon Bruce Donaldson (Teller) 

            

Pairs 

 Hon Vincent Catania Hon Ken Baston 
 Hon Graham Giffard Hon Norman Moore 
 Hon Batong Pham Hon Barbara Scott 
 Hon Shelley Archer Hon Anthony Fels 
 

The CHAIRMAN: The result of the division is 12 ayes and 12 noes. The question was that clause 22 stand as 
printed. Standing order 205 states — 

The Chairman of Committees, when in the Chair, shall in all cases be entitled to a vote, and after the 
appointment of the Tellers, may state his reasons therefore. When the votes are equal the question shall 
pass in the negative. 

Therefore, that question is negated.  

Clause thus negatived. 

Clause 23 put and passed.  
The CHAIRMAN: Would members indicate which clauses they would like to speak to, if any? 

Hon SIMON O’BRIEN: I indicate that I will not be nominating any other clauses on behalf of the opposition, 
because most of them are of a purely machinery nature. For anybody reading Hansard, they will know that the 
opposition has considered and agreed to them.  

Clauses 24 to 37 put and passed.  

Title put and passed. 

Bill reported, with amendments. 
 


